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Introduction
Every day in NES, people managers and line 
managers agree and allocate work, monitor and 
discuss performance, and highlight work that has 
been done well.  As a vital and normal part of this 
manager-employee relationship, conversations 
and activities may include lending assistance or 
providing support to reach or re-gain the required 
standard of performance in a role.  

However, these conversations might also indicate more 
serious concerns, such as a shortfall in an individual’s 
knowledge, skill or ability required to carry out the 
required duties of their post to an acceptable standard, 
and where formal action is required in the interests of 
both NES and the employee.  

The purpose of the Management of Employee 
Capability Policy and this Toolkit is to provide practical 
advice and guidance to managers facing this type of 
situation with a direct report, whoever they may be, and 
at any level within the organisation. The policy has been 
developed in partnership.  It reflects the best practice 
identified in, and meets the minimum standards set out 
in, the Management of Employee Capability Partnership 
Information Network (PIN) Policy. The policy also reflects 
relevant current employment legislation. It should not 
be used for capability related to ill health impacting on 
attendance. These issues would be managed under the 
Management of Sickness Absence Policy.

Managers should take advice from their HR Business 
Partner prior to progressing with a capability, as the 
distinction and rationale for either progressing via a 
capability or conduct route can often be complex.

Guiding principles 

� NES is committed to promoting equality, valuing 
diversity and to ensuring that all employees are 
treated fairly.  

� All employees will be made aware of the standards 
of performance required, and of the need to 
perform acceptably to those standards

� Good performance, and special effort by individuals 
and teams, will be acknowledged, encouraged and 
reinforced

� Issues of capability will be addressed at the earliest 
opportunity and (except in more serious cases) 
on an informal basis in the first instance before 
resorting to the formal procedure

� Issues of capability will be addressed fairly, 
consistently and confidentially, irrespective of the 
position/level within NES of employees with whom 
such matters arise

� Issues of capability will be addressed in a supportive 
manner, with every opportunity to improve within 
the current role being offered, and where this is not 
sustainable, considering alternative employment 
opportunities. Termination on grounds of capability 
will only ever be as a last resort.  
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Policy

Policy

Click on the link below to access the HR policies page:

then click on ‘Management of Capability Policy’
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Roles and Responsibilities

Roles and responsibilities in managing employee capability

Employees are responsible for:

� ensuring that they are aware of the standards of 
performance expected of them, and that they seek further 
guidance if unclear

� trying, to the best of their ability, to meet the expected 
standards

� approaching their manager at the earliest opportunity 
when they are having difficulties meeting the expected 
standards of performance

� working with managers on any agreed supported 
improvement plan

� complying with any support/monitoring mechanisms put 
in place

� raising concerns with the appropriate manager where 
they perceive others not to be performing to the expected 
standards.

Line managers are responsible for:

� ensuring that they fully comply with the provisions of the 
recruitment and selection policy

� ensuring that all employees for whom they are responsible are 
made aware of the standards of performance required

� ensuring that such employees are made aware of and have 
access to this policy

� ensuring that they monitor employee performance on an 
ongoing basis

� ensuring that they effectively apply the appropriate personal 
development planning and review/appraisal process in respect 
of such employees

� ensuring that good performance, and special effort by 
individuals and teams, is acknowledged, encouraged and 
reinforced

� ensuring that they are fully aware of and comply with the 
provisions of this policy, identifying and dealing with issues 
which arise in a fair, consistent, confidential, timely and 
supportive manner

� ensuring that they seek HR advice where necessary and 
appropriate when dealing with capability issues. 

HR is responsible for: 

� developing a Line Manager’s Toolkit for managers and 
trade union/professional organisation representatives

� advising managers on the correct implementation of this 
policy

� supporting employees by providing advice on this policy.

Responsibilities are fully outlined in Section 7 of the Policy, including those of the Board, Trades Union representatives 
and Occupational Health Service.
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Roles and Responsibilities

Roles and responsibilities of Capability Meeting Panel Members

Roles and Responsibilities of each Panel 
Member
The Manager Chairing the meeting
To ensure that the meeting is conducted in a calm, 
logical manner, giving full opportunity to the employee 
and their representative to be open and honest about 
performance issues

HR Representative
To ensure all parties understand and follow the NES 
Management of Employee Capability Policy, to take 
notes, to ensure fair play and to provide advice in 
relation to possible outcomes.

Line Manager
As the Line Manager has been responsible for the 
implementation of the Supported Improvement Plan 
and holding regular review meetings to examine 
progress with the employee their role at the formal 
meeting will be to advise on progress to date and advise 
on possible solutions that could be considered.
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Resources and Guidance Notes
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Resources and Guidance Notes

Is there a Performance Issue?
Indications that an employee is not performing 
to the required standards of the job may arise in a 
variety of different ways: 

� There may be complaints about, or criticisms of, the 
employee’s work from colleagues or visitors

� There may be factual grounds to indicate 
unsatisfactory performance, such as poor results

� The manager’s own observations of the employee’s 
performance may give rise to concerns

� The employee may have requested help to 
overcome a problem

It may often be necessary to undertake an  
investigation in order to determine the nature and 
extent of the performance concerns, whether the 
matter is one of capability or conduct, and why such 
concerns have arisen. 

Such investigation, which should be conducted 
according to the principles contained within the 
Disciplinary Policy and Procedures, may involve 
examining work records and/or interviewing other 
individuals with whom the employee works (such 
as key internal/external customers or other team 
members).
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Resources and Guidance Notes

What Are The Most Common Causes of 
Employee Poor Performance?
There are two main causes of performance 
problems. 

1. The first has to do with employee characteristics
and how they affect the employee’s own
performance  i.e  employee skill levels, motivation,
ability, training, and other factors that “belong” at
least in part, to the employee.

2. The second type of cause has to do with the
system in which work is done.  In this category
are included: managerial behaviour, allocation of
resources, the effects of colleague behaviour, and
a wide range of variables that are, by and large,
beyond the control of the individual employee.

When trying to identify the causes of poor employee 
performance it’s absolutely critical that both kinds 
of causes be examined. Even something like “poor 
employee motivation”, something that would appear on 
the surface to be related to employee characteristics, 
is heavily influenced by the work environment.  A work 
environment can be frustrating or demoralising, so 
apparent poor employee motivation can itself be caused 
by a poor working environment.

 Possible contributing factors to poor performance

� Lack of awareness/understanding of the standards 
of performance required

� Ill health (while capability issues relating to 
ill health impacting on attendance should be 
managed under the Management of Sickness 
Absence Policy,          capability issues relating to 
ill health impacting on performance should be 
addressed under this policy) Where ill health is 
related to a disability, reference should be made to 
the Disability Policy

� Difficulties in personal circumstances eg marital 
problems, carer responsibilities, illness in the family

� Organisational change.  Not everyone is 
comfortable with change and certain members 
of staff will find change harder to cope with than 
others.  It is crucial to identify if organisational 
change is impacting on the member of staff 
concerned and to identify any possible solutions.

� Bullying or harassment: see Dignity at Work: 
Eliminating Bullying and Harassment in the 
Workforce  

� Inappropriate or ineffective recruitment and 
selection processes, consider whether the 
individual has had an appropriate induction and 
training around his/her work procedures

� A combination of the above factors
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Resources and Guidance Notes

What Can I Do To Prevent Poor 
Performance? 
The best way for Managers to handle poor 
performance issues is to take action to avoid 
performance problems before they occur. Such 
preventive actions include: 

Communicating clear performance standards 
and expectations to employees. 
If your employees don’t understand what is expected, 
it will be very hard, if not impossible, for them to meet 
those expectations.  Providing clear expectations doesn’t 
necessarily require you to lay out precisely written, 
detailed instructions on every performance component. 
Generally, the question you should ask yourself is: 
“Would a reasonable person understand what was 
expected?”   

You may also consider sharing your own KSF/PDP with 
your staff.

Providing regular and frequent feedback on 
performance. 
Such feedback, both positive and negative, whether 
given in regularly scheduled meetings or in 
unscheduled discussions, is crucial to ensuring that 
expectations are understood. Frequent feedback lessens 
the likelihood that an employee will be surprised if it 
becomes necessary to take formal steps to resolve poor 
performance. Always look for opportunities to confirm 
that your employees understand what is expected. 

Rewarding and recognising good performance, 
informally and formally. 
Recognising good performance is simply another way of 
clarifying expectations. 

A recurring theme in successful resolution of 
performance problems is that taking action early is 
always better than waiting. This statement is definitely 
true when considering ways to prevent performance 
problems. Early communication, early feedback (positive 
and negative), are all good ways to prevent future 
performance problems. 

Investing time early is always time well spent.

Videos Require a Password to Access: NE$NH$Vid£
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Resources and Guidance Notes

Possible Solutions To Capability Issues
There are many potential solutions to issues of 
capability. These may include but are not limited 
to:

� Provision of learning and development 
opportunities

� Flexible working

� Referral to Occupational Health

� Relocation

� Support in the workplace

� Access to independent counselling services

� Redeployment

Provision of Learning and Development 
Opportunities
The provision of learning and development opportunities 
to assist an employee to improve their performance 
should be considered. The decision as to what constitutes 
appropriate learning and development and its delivery 
should be discussed and agreed with the employee in 
each case.

Flexible Working
There are many variations around the theme of flexible 
working and it may be that a change of working hours or 
moving to part-time employment may assist in improving 
performance. Such a change may be temporary or 
permanent.

Any changes would have to be agreed between the 
manager and employee, and every effort must be made 
to accommodate such requests when capability issues 
are being addressed. Details of flexible working practices 
which might be considered are contained within the 
Flexible Working Practices – Policy and Procedure.

Referral to Occupational Health
Occupational Health           will, in many instances, have 
a key role in assessing and addressing certain aspects 
of capability issues. Managers may refer employees 
to Occupational Health or individuals may self-refer.   
Confidentiality will be maintained at all times.

HELP
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Support in the Workplace
It is good practice to provide an employee who is 
underperforming with support from a skilled colleague. 
This promotes awareness of the demands of the job 
and an example against which to measure their own 
performance. The selection of the colleague will need 
to be carefully thought through by management, 
and agreed with both of the individuals concerned.  
It is important to recognise that poor selection of 
the supporting colleague could result in further de-
motivation of the under-performing employee.

Access to Independent Counselling Services
Some employees may benefit from access to 
independent counselling services. Managers should 
ensure that employees are made aware of these services 
and how they may be accessed.

Redeployment 
Where redeployment is considered this should be 
managed in accordance with the Organisational 
Change Policy and Procedures which includes the NES 
Redeployment Policy and Guidance. In the event of 
redeployment on the grounds of a disability, reference 
should be made to the NES Disability Policy.

Occupational Health will:

� provide timely and comprehensive guidance to 
managers and support to employees following any 
referral which requires to be made in the course of 
managing capability issues; and

� specifically in the case of capability issues relating 
to ill health which are impacting on performance, 
advise on whether an employee may be considered 
as having a disability under the Equality Act 2010 
and on all potential reasonable adjustments 
which should be considered (seeking advice from 
external organisations where necessary). Advice on 
reasonable adjustments will include advice regarding 
adjustments to the existing job role;
or  

� whether suitable alternative employment should be 
considered and, if so, any restrictions as to the type of 
role, or adjustments which would require to be made 
to a role, in order to ensure suitability (and thereby 
avoid similar capability issues arising in future).

Relocation
In supporting an individual to improve performance, it 
may be beneficial to offer either temporary or permanent 
relocation. The nature and duration of any relocation must 
be agreed between the individual and the manager. The 
employee would normally be doing the same job in the 
new location.

Resources and Guidance Notes

12  •  Employee capability: Toolkit For managers



Resources and Guidance Notes

What you need to know about 
managing the Capability Process, an 
Overview

Informal Approach
Please be sure that you are progressing using the 
correct policy as the distinction between Capability 
and Conduct can often be complex and you should 
take advice from your HR Business Partner prior to 
progressing with this route. 

An employee’s capability should be addressed at the 
earliest opportunity and normally on an informal basis 
at first before resorting to the formal procedure. 

The employee’s manager should deal with performance 
concerns informally in the first instance.  In many cases, 
an informal conversation between the manager and the 
employee will be sufficient to ensure that performance 
improves.

Formal action will be appropriate when the initial 
approach has not led to the necessary improvement in 
performance, although in more serious cases, a formal 
approach may need to be adopted from the outset.

Where an initial conversation has not been successful, 
the manager should meet with the employee 
informally in the first instance to discuss the particular 
performance concern and whether the employee 
accepts there is a problem.   The manager may need 
to provide a written rationale to the employee of the 
nature and extent of the unsatisfactory performance 
or instigate a formal investigation if the employee 
does not accept that there is a problem.   Where the 
employee accepts that there is a problem a Supported 
Improvement Plan           should be put in place with 
achievable timescales.  Following  review meetings 
with the employee, if performance has not improved,  a 
decision will be made as to whether to progress to the 
first formal stage of the policy.  For more information see 
Managing the informal stage of the process.    

Formal Procedure
Where the informal approach has not resulted in 
the required improvement in performance and 
the employee is continuing to fail to perform to an 
acceptable standard despite having been given initial, 
informal guidance and support, a more formal approach 
will be required

The formal procedure is a three stage process with 
a right of appeal built into each stage of the formal 
procedure.
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Stage 1 - for more information see: 
Stage 1 Managing the Formal Stage of the Process

Stage 2 - for more information see: 
Stage 2 Managing the Formal Stage of the Process

Stage 3/Dismissal - for more information see: 
Stage 3 / Dismissal Managing the Formal Stages of the 
Process  

Right to be Accompanied
 At all stages of the formal procedure, an employee 
will be entitled to be accompanied by a trade union/
professional organisation representative or work 
colleague.

Who should conduct the meetings at the 
different stages of the process?
 A different manager, from the same Directorate 
wherever possible(unless it is specifically requested 
that a different Directorate be approached),  should be 
involved at each stage as Chair to ensure greater fairness 
within the procedure and to enable the identification of 
additional support measures not previously considered 
at an earlier stage of the process thereby helping to 
ensure that all potential support measures have been 
identified and exhausted before any decision is taken to 
progress to the final stage of the procedure

The employee’s immediate line manager will be 
involved throughout the procedure in order to ensure 
consistency. Beyond the informal stages their role 
will be to support and monitor progress against the 
identified supported improvement plan and to advise 
on such progress at any subsequent formal stage of the 
procedure

Formal Stage 1 meetings will comprise the Panel 
Chair (supported by HR), the employee and their 
representative. The employee’s line manager will also 
be in attendance.  

Formal Stage 2 meetings will comprise the Panel 
Chair, the employee and their representative. The 
employee’s line manager and the Stage 1 Chair will 
also be in attendance

A member of staff from HR & OD will normally be 
present at all formal meetings.  There may also be a note 
taker present.

The panel make-up and similarly the format, in the case 
of formal Stage 3 meetings and appeals, reflects that 
contained within the Disciplinary Policy and Procedures

Resources and Guidance Notes
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Grievances/Dignity at Work Complaints
Where an employee raises a grievance or dignity 
at work complaint during implementation of the 
formal capability process, the capability process may 
be temporarily suspended in order to deal with the 
grievance/complaint. Where the grievance/complaint 
and capability case are related, however, it may equally 
be appropriate to deal with both issues concurrently.  

Failure to Engage
There may be occasions when an employee is repeatedly 
unable or unwilling to attend an investigatory meeting 
or meeting being held under the formal stages 
(including appeals). This may be for various reasons, 
including illness, or a refusal to face up to the issue. In 
such cases, consideration will need to be given to all the 
facts before coming to a reasonable decision on how to 
proceed. Consideration will include:

� the seriousness of the issue under consideration

� the employee’s general work record, work 
experience, position and length of service

� medical opinion on whether the employee is fit to 
attend the meeting

� how similar cases in the past have been dealt with

� whether appropriate reasonable adjustments 
for disabled employees in the arrangements for 
meetings have been implemented

� whether, therefore, it is considered fair and 
reasonable in the particular circumstances to 
proceed in the absence of the employee.

Where an employee continues to be unavailable to 
attend a meeting, it may be concluded that a decision 
in their absence will need to be made based on the 
evidence available. The employee must be informed 
where this is to be the case.

Resources and Guidance Notes
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Resources and Guidance Notes

Managing the Informal Stage of the 
Process
The employee’s manager should meet with 
the employee, informally in the first instance. 
The meeting should focus on the particular 
performance concerns and whether the 
employee accepts that there is a problem. 

16  •  Employee capability: Toolkit For managers

It may be necessary at this stage to undertake a 
formal investigation if the nature and extent of the 
unsatisfactory performance is unclear or if the employee does 
not accept that there is a problem.

Such investigation, which should be conducted according to the 
principles contained within the Disciplinary Policy and Procedures, 
may involve examining work records and/or interviewing other 
individuals with whom the employee works (such as key internal/
external customers or other team members).

A written rationale of the nature and extent of the 
unsatisfactory performance must be provided to the employee 
without censure, and they must be given reasonable time to 
consider this information in order to allow them to respond. 

The employee may still express doubt or deny the existence of 
the problem.  The manager should encourage them to offer an 
explanation as to why they do not agree that there is a problem, 
listen carefully, and consider what is said.  However, where 
evidence supports that there is a problem, the employee’s 
response does not prevent the manager from setting out the 
need to improve, nor from providing them with appropriate 
support and encouragement to make improvements. 

Additional information can be found at: http://
www.acas.org.uk/media/pdf/o/5/Conducting-workplace-
investigations.pdf

http://www.acas.org.uk/index.aspx?articleid=1439

http://www.acas.org.uk/index.aspx?articleid=1439
http://www.acas.org.uk/media/pdf/o/5/Conducting-workplace-investigations.pdf


Resources and Guidance Notes

The manager should consider if there are any possible 
contributing factor (including whether indeed the 
matter is one of capability), such as: 

� a lack of awareness or understanding of the 
standards of performance required

� ill health – note that ill health needs special 
attention: while capability issues relating to 
ill health impacting on attendance should be 
managed under the Management of Sickness 
Absence Policy,           capability issues relating to 
ill health impacting on performance should be 
addressed under the Employee Capability Policy.  
Where ill health is related to a disability, reference 
should be made to the Disability Policy

�  difficulties in personal circumstances 

� organisational change

�  bullying or harassment

�  inappropriate or ineffective recruitment and 
selection processes

�  A combination of more than one of the above 
factors.

This will require a sensitively handled discussion free 
from interruption, involving the manager’s undivided 
attention, in order to establish an atmosphere of trust 
and open discussion. 

At the meeting 
Employees must be encouraged and allowed to describe 
the situation from their perspective, with managers 
probing, clarifying and summarising in order to identify 
possible contributing factors.  The manager must 
constantly bear in mind that the aim is to assist the 
employee to improve their work performance to an 
acceptable standard. 

It is crucial that as many aspects of the problem as 
possible, as perceived by both employee and manager 
are established, and that both parties can understand 
each others’ perspectives.  

The manager should consider and discuss what possible 
solutions could be put in place to support the employee 
e.g. agree a supported improvement plan with specified
time limits.

After the meeting
The outcome of the meeting should be confirmed by 
the manager in writing to the employee. 

The letter should give details of the issues discussed, 
the agreements reached, the date of interim and final 
reviews, and include any supported improvement plan 
and timescales agreed. The employee should be advised 
of the possibility of progression to the formal stages of 
the procedure should there be inadequate improvement 
within the agreed timescales.
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Preparing a Supported Improvement 
Plan
A Supported Improvement Plan           should be 
discussed, prepared and agreed at the outset 
of the Informal Stage, and then completed and 
updated at each formal stage of the procedure. It 
should detail:

� the nature and extent of the unsatisfactory 
performance

� the standards of performance required

� how reaching and maintaining such standards are 
expected to be evidenced,

� what support mechanisms have been put in place 
(whether solely for the duration of the supported 
improvement plan or as permanent supports)

� the timescales within which satisfactory improvement 
is expected to be reached and sustained.

There may be circumstances where, due to the nature of 
the issues of concern, there is a requirement to remove 
an employee from certain duties or to put in place 
additional supervision in order to mitigate risk during 
the supported improvement plan period. It may similarly 
be necessary to amend their duties during the course 
of the supported improvement plan, to enable a focus 
on the particular areas of concern or through a need to 
introduce greater levels of supervision.

It should always be made clear, however, that successful 
completion of the supported improvement plan will 
ultimately require the employee to be able to reach and 
sustain the required performance standards across their 
full range of job duties and without the need for any 
such increased level of work supervision. That said, a 
distinction should be drawn with those supports which 
would be considered sustainable beyond completion of 
the supported improvement plan, or those introduced 
by way of reasonable adjustment in the case of 
employees who may be considered to have a disability.

The supported improvement plan should be signed 
and dated by both the manager and the employee to 
confirm agreement. It should be noted, however, that 
a failure by the employee to agree to the contents of 
a supported improvement plan will not prevent its 
implementation.

The employee’s line manager should meet with the 
employee to undertake regular reviews within the 
agreed timescale in order to discuss progress and 
provide additional support as necessary. The manager 
must complete a written note of such review meetings, 
which the employee will also be invited to comment 
against. Again, such written notes should be signed and 
dated by both parties to confirm agreement.

Resources and Guidance Notes
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Resources and Guidance Notes

Supported Improvement Plan Template

Area identified for 
improvement

Standard of Performance 
Expected

Evidence of achievement Support 
measures

Review 
Date

(O) Ongoing
(T) Temporary

Additional Comments
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Structured framework for conducting a 
formal capability meeting 
Each formal capability meeting will be different 
but it is essential to follow a structured 
framework. 

The Chair must constantly bear in mind that the aim is to 
assist the employee to improve their work performance 
to an acceptable standard and to encourage employees 
to describe the situation from their perspective.  It is 
crucial that both parties’ experiences and perspectives 
are heard and discussed, so that not only the Chair but 
also the Line Manager understands the employee’s 
perspective, and that the employee understands the 
Line Manager’s issues and concerns. 

At each meeting the Chair should consider and discuss 
what solutions /support have already been put in 
place and what additional solutions/support could be 
arranged.  The Supported Improvement Plan should 
form the basis of the discussion with the employee.
A member of the HR Directorate will normally be present 
at all formal meetings

The following step by step guide is intended to provide 
a structured framework for the meeting:

Convening a Capability meeting 
When convening a capability meeting, the HR 
representative should take into account:

� notice periods of communication to the employee 

� panel members make up especially if the case may 
potentially result in dismissal (authority levels to 
dismiss)

� appropriate paperwork which must be circulated 
prior to the meeting, following specific time scales 
outlined in the policy. It should be noted that the 
supported Improvement plan will be sent with 
the letter to the employee when confirming the 
meeting. 

Resources and Guidance Notes
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Roles and Responsibilities of each Panel 
Member 

The Manager Chairing the meeting is responsible 
for conducting the meeting in a calm, logical 
manner, giving full opportunity to the employee and 
their representative to be open and honest about 
performance issues

HR Representatives will ensure all parties understand 
and follow the NES Management of Employee 
Capability Policy, take notes (HR may bring a note 
taker to these meetings as appropriate), ensure 
fair play and provide advice in relation to possible 
outcomes.

Resources and Guidance Notes

The Line Manager has been responsible for the 
implementation of the Supported Improvement Plan 
and holding regular review meetings to examine 
progress with the employee.  At the formal meeting 
they will advise on progress to date and on possible 
solutions that could be considered.
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Format of the meeting

Pre Meeting

Step by Step Guide to the Structure of the meeting

Resources and Guidance Notes

A pre meeting should be 
organised with the Chair by  
the HR Representative  
convening the meeting, to ...

� review all the relevant documents e.g. Supported Improvement 
Plan, support that has already been put in place.  The HR 
Representative will have circulated these documents prior to the 
meeting

� plan a list of key areas/objectives/targets that should be covered

� consider whether the employee is likely to react in a negative and 
defensive way and, if so, what the best approach to handling such 
a reaction will be. 

During the introduction the  
Chair will remind and advise 
the employee that....

� the meeting is being held to discuss work performance under the 
Management of Employee Capability policy and the stage in the 
process

� they have previously been sent a  copy of the Management of 
Employee Capability Policy

� they were given the opportunity to be accompanied by a Trade 
Union Representative/work colleague and confirm whether they 
have chosen/not chosen to be accompanied. 

� the Line Manager will be joining the meeting

� the aim of the meeting is to help improve performance to the 
required standard for the post
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Resources and Guidance Notes

The Chair should then  
summarise what has taken  
place to date, to include

� background on what has taken place so far  i.e  the meetings held 
to date, the support that has already been put in place, etc

The Chair and Line Manager  
will then 

� discuss the objectives and targets that have been set, discuss what 
has been achieved and what has not been achieved, and confirm 
what the expectations are (use the Supported Improvement Plan 
template) 

� ask the employee what their views and  thoughts are

� ask the employee if there is anything that they consider may be 
affecting their performance

Discuss any additional  
support that could be  
considered, for example

� further provision of Learning and Development (specific training 
courses, coaching, shadowing etc)

� flexible Working – eg change of working hours, part time 
employment this could be temporary or considered permanently

� referral to OHS –discuss a  referral to OHS to confirm whether there 
are any  underlying health issues that we may need to be aware 
of or where they may have a disability under the Equality Act 
which NES should be taking into account/ considering reasonable 
adjustments 
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Resources and Guidance Notes

If a referral has taken place, 
discuss the content and 
recommendations of the OHS 
report, which may include  
the following:

� highlight the provision of support in the workplace

� consider access to counselling

� remember it is good practice to provide an employee who is 
underperforming with support from a skilled colleague

� explain that the independent counselling service ICAS  is available 
and can be accessed directly 

Discuss a further action plan

� discuss and agree the Supported Improvement Plan, consider any 
amendments and timescales for achieving the targets set, and 
confirm that they are achievable 

� set a date for a review meeting

� give the employee a further opportunity to ask questions, express 
concerns etc

A letter will be issued following the meeting, signed by the Chair, including a full summary of what has been 
discussed.

Two copies should be sent to the employee, along with two copies of the revised Supported Improvement Plan with 
a request for one copy of each to be signed, dated and returned to the HR representative and the other retained by 
the individual. 
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Managing The Formal Stages Of The 
Process In Detail  STAGE 1
If following the review meeting held as part of 
the informal process there has been inadequate 
improvement and the employee has been 
informed of this, the next stage is to embark on 
the formal capability process

Formal Stage 1
The Stage 1 meeting will comprise the Panel Chair, the 
employee and their representative. The employee’s line 
manager will also attend. The Panel Chair will write to 
the employee and their representative no later than five 
working days in advance of the meeting

The letter inviting the employee to the meeting must 
include: 

� the date, time and location of the meeting

� the procedure and stage being used

� clear details of the performance concerns

� all necessary supporting documentation 
(including details of any informal approach already 
undertaken)

� who will be attending the meeting

� the right to be accompanied

� an indication of the possible outcomes of the 
meeting

� a copy of the policy.

Resources and Guidance Notes
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The meeting will be to discuss and agree the following:

� The nature and extent of the performance concerns 
and whether such concerns are well-founded

� Possible contributing factors (including whether 
indeed the matter is one of capability and whether 
the employee accepts that there is a problem)

� A review of action taken to date

� Possible solutions - All the suggested solutions   
should be discussed,  as this will ensure that all 
avenues are explored at the outset. This list is not 
exhaustive and there may be other solutions that 
can be identified to support the employee

� Discussions should focus on the Supported 
Improvement Plan which was prepared as part of 
the Informal Stage, detailing the improvement in 
performance required, how it will be achieved, how 
achievement will be  measured/evidenced and the 
identified timescales for improvement

� Whether timeframes previously applied should be 
extended, with clear consideration of the duties 
of NES under the Equality Act 2010, with regard 
to employees that may be considered to have a 
disability

� The date on which the employee’s performance will 
be reviewed again

� Action which may follow following the review 
meeting if the required improvement in 
performance is not achieved and maintained.

During the meeting, the employee will be told clearly 
and precisely the areas identified in which their 
performance is unsatisfactory and the improvement 
in work standard that is required (and the possible 
consequences of not doing so). There must be an 
opportunity for the employee to answer these points 
and to explain any difficulties they may be having. There 
should also be a discussion about the ways and means 
by which the desired improvement may be achieved.

Resources and Guidance Notes

26  •  Employee capability: Toolkit For managers



The letter following the meeting should include:
The outcome will be formally recorded in a letter to 
the employee and their representative issued within 
five working days following the meeting. The letter will 
include:

� Clear details of the performance concerns

� The improvement(s) required

� An agreed supported improvement plan to achieve 
improvement, underpinned by regular monitoring 
meetings

� Details of the discussion held under each of the 
suggested solutions headings on what support 
has been considered. This should include if it 
was agreed that a particular solution was not 
appropriate at this time

� Timescales for improvement, with a date for overall 
review

� The possible consequences if the necessary 
improvement is not achieved

� Details of the right of appeal and indicating that 
any appeal should be made in writing and should 
be received within 10 working days of the date of 
the confirmation letter, clearly stating the reasons 
for the appeal

Resources and Guidance Notes
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Interim Review Meetings
The employee’s line manager will be responsible for 
implementation of the agreed supported improvement 
plan, and ensuring regular interim review meetings take 
place in between the meeting being reconvened at the 
overall review date to examine progress to date and to 
decide if a formal Stage 2 meeting is required

The manager must complete a written note of such 
review meetings, which the employee will also be 
invited to comment against. Again, such written notes 
should be signed and dated by both parties to confirm 
agreement.

The outcome of this review meeting will fall into one of 
the following categories: 

� The employee has improved to the required standard 
and maintained their performance to the extent that 
unsatisfactory performance is no longer an issue. This 
will be confirmed in writing to the employee and their 
representative, and application of the procedure will 
cease. Normal management support arrangements 
will thereafter apply

� The required improvement has not been satisfactorily 
achieved and maintained, but it is agreed that this 
is likely to be the case following an extension to 
the supported improvement plan timescale for a 
reasonable period or through the introduction of 
further support measures not previously identified. In 
such cases, the process should remain at the current 
stage and this should be confirmed in writing to the 
employee and their representative 

� The required improvement has not been satisfactorily 
achieved and maintained; it is agreed that this is 
unlikely to be the case following an extension to 
the supported improvement plan timescale for a 
reasonable period; and no further support measures 
have been able to be identified. In such cases, the 
matter should be progressed to the next stage of the 
procedure and this should be confirmed in writing to 
the employee and their representative.

Resources and Guidance Notes
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Formal Capability Stage 2
If the required improvement has not been 
satisfactorily achieved and maintained at Stage 1, 
a formal Stage 2 meeting will be arranged. 

The meeting will comprise a different Panel Chair 
from the Stage 1 meeting, the employee and their 
representative. The employee’s line manager and the 
Stage 1 Chair will also attend.  The Chair will write to 
the employee and their representative no later than five 
working days in advance of the meeting,

The letter inviting the employee to the meeting must 
include:

� The date, time and location of the meeting

� The procedure and stage being used

� Clear details of the performance concerns

� All necessary supporting documentation 
(including details of any informal approach already 
undertaken)

� Who will be attending the meeting

� The right to be accompanied

� An indication of the possible outcomes of the 
meeting

� A copy of the policy.

The meeting will be to discuss and agree the 
following:

� The nature and extent of the performance concerns 
and whether such concerns are well-founded

� Possible contributing factors (including whether 
indeed the matter is one of capability and whether 
the employee accepts that there is a problem)

� A review of action taken to date

� Possible solutions

Resources and Guidance Notes
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� All the suggested solutions as outlined in Possible 
Solutions            should be discussed, as this will 
ensure that all avenues are being explored at the 
outset. This list is not exhaustive and there may be 
other solutions that can be identified to support 
the employee.

� At Stage 2 it may be felt appropriate to discuss 
other options, for example formal career 
counselling, or whether permanent redeployment 
would be possible, and, if so, is an agreeable option 
for the employee. In the case of redeployment, the 
NES Organisational Change Policy & Procedures 
(inc. Redeployment Policy will apply. In the event 
of redeployment on the grounds of a disability 
reference should be made to the NES Disability 
Policy. Redeployment should only be considered 
where there is a likelihood of a suitable alternative 
role (i.e. which is likely to be performed to the 
required standard and not present a continuing 
capability concern) arising within NES within a 
reasonable period of time. It should be noted that 
there is no legal requirement to create a post for an 
employee who can no longer carry out the job they 
were employed to do. Redeployment to another 
post will only be an option where such a post 
exists. A post will not be created to facilitate such a 
move.

� Discussions should focus on the Supported 
Improvement Plan           which was prepared as 
part of the Informal Stage          , detailing the 
improvement in performance required, how it will 
be achieved, how achievement will be  measured/
evidenced and the identified timescales for 
improvement

� Whether timeframes previously applied should 
be extended, with clear consideration of NES’s 
duties under the Equality Act 2010 with regard 
to employees who may be considered to have a 
disability.

� The date on which the employee’s performance will 
be reviewed again; and

� Action which may follow if the required 
improvement in performance is not achieved and 
maintained. 

During the meeting, the employee will be told clearly 
and precisely the areas identified in which their 
performance is unsatisfactory and the improvement 
in work standard which is required (with the possible 
consequences of not doing so). There must be an 
opportunity for the employee to answer these points 
and to explain any difficulties which they may be having. 
There should also be a discussion about the ways and 
means by which the desired improvement may be 
achieved.

Resources and Guidance Notes
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The letter following the meeting 
The outcome will be formally recorded in a letter to 
the employee and their representative issued within 
five working days following the meeting. The letter will 
include:

� Clear details of the performance concerns

� The improvement(s) required

� An agreed supported improvement plan to achieve 
improvement, underpinned by regular monitoring 
meetings, should the necessary improvement not 
be achieved, the matter may be escalated to Stage 
3, which may result in consideration being given to 
redeployment, or if not appropriate, termination of 
employment on grounds of capability

� Details of the discussion held under each of the 
suggested solutions headings on what support 
has been considered. This should include if it 
was agreed that a particular solution was not 
appropriate at this time

� Where the outcome of the meeting is to pursue 
redeployment, this should be included in the letter 
advising that if suitable alternative employment 
is not secured within a reasonable timescale, 
the matter will be escalated to Stage 3, which 
may result in consideration of termination of 
employment on grounds of capability. 

� Timescales for improvement, with a date for overall 
review

�  The possible consequences if the necessary 
improvement is not achieved 

� Details of the right of appeal and indicating that 
any appeal should be made in writing and should 
be received within 10 working days of the date of 
the confirmation letter, clearly stating the reasons 
for the appeal.

Interim Review Meetings
The employee’s line manager will be responsible for 
implementation of the agreed supported improvement 
plan, and ensuring regular interim review meetings 
take place in between the meeting being reconvened 
at the overall review date to examine progress to date 
and to decide if a formal Stage 3 meeting is required. 
This presents a further opportunity to consider whether 
permanent redeployment would be possible, and, if so, 
is an agreeable option for the employee.

The manager must complete a written note of such 
review meetings, which the employee will also be 
invited to comment against. Again, such written notes 
should be signed and dated by both parties to confirm 
agreement.

Resources and Guidance Notes
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Where as a result of a reconvening of the above meeting, 
it is determined that there has been a failure to secure 
suitable alternative employment within a reasonable 
timescale, consideration will be given to escalating the 
matter to Stage 3, and, if so, this will be confirmed in 
writing to the employee and their representative.

The outcome of this review meeting will fall into one of 
the following categories: 

1. The employee has improved to the required standard 
and maintained their performance to the extent that 
unsatisfactory performance is no longer an issue. This 
will be confirmed in writing to the employee and their 
representative, and application of the procedure will 
cease. Normal management support arrangements 
will thereafter apply

2. The required improvement has not been satisfactorily 
achieved and maintained, but it is agreed that this 
is likely to be the case following an extension to 
the supported improvement plan timescale for a 
reasonable period or through the introduction of 
further support measures not previously identified. In 
such cases, the process should remain at the current 
stage and this should be confirmed in writing to the 
employee and their representative

3. The required improvement has not been satisfactorily 
achieved and maintained; it is agreed that this is 
unlikely to be the case following an extension to 
the supported improvement plan timescale for a 
reasonable period; and no further support measures 
have been able to be identified. In such cases, the 
matter should be progressed to the next stage of the 
procedure and this should be confirmed in writing to 
the employee and their representative.

Resources and Guidance Notes
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Managing Formal Stage 3/Dismissal
If, despite all the measures that have been put in 
place, the desired improvement has still not been 
achieved (or redeployment has already been 
exhausted or dismissed by one of the parties as 
a reasonable option), a Stage 3 meeting must be 
convened by the manager with the authority to 
dismiss          upon being advised that the matter 
is being escalated to this stage of the procedure.

The letter inviting the employee to the meeting must 
include
The identified Panel Chair (with the authority to dismiss) 
will write to the employee and their representative no 
later than 15 working days in advance of the meeting, 
advising as follows:

� The date, time and location of the meeting

� The procedure and stage being used

� Clear details of the performance concerns;

� All necessary supporting documentation 
(including details of any informal approach already 
undertaken)

� Who will be attending the meeting

� The right to be accompanied

� An indication of the possible outcomes of the 
meeting; and confirming that consideration may 
be given to redeployment, or if not appropriate, 
termination of employment on grounds of 
capability

� A copy of the policy
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As the outcome of this meeting may involve termination 
of employment on the grounds of capability, the 
manager involved at Stage 2 will be required to submit 
a written case no later than 10 working days in advance 
of the meeting, which will be shared with all parties in 
advance of the meeting. Similarly, following receipt of 
the manager’s case, the employee, if they wish, may 
submit a written case in response, no later than five 
working days in advance of the meeting, and, again, this 
will be shared with all parties in advance of the meeting. 
As such, notification of the meeting must including 
arrangements for the exchange of cases.

The Meeting will be to discuss the following:

� The nature and extent of the performance concerns 
and whether such concerns are well-founded

� Possible contributing factors (including whether 
indeed the matter is one of capability and whether 
the employee accepts that there is a problem)

� The improvement in performance which was 
required and the extent of such improvement 
achieved

� What action has been taken by NES and the 
individual with regard to the agreed supported 
improvement plan (including any reasonable 
adjustments and other support mechanisms put in 
place to address the performance concerns)

� Whether there are any further considerations, not 
previously explored, which might result in the 
required improvement being achieved or whether 
timeframes previously applied should be extended, 
with clear consideration of NES’s duties under the 
Equality Act 2010 with regard to employees who 
may be considered to have a disability.

There are three potential outcomes:

1. It may be considered that the employee will 
be able to achieve and maintain the required 
standard of performance within their current role 
within a reasonable period of time, in which case 
a supported Improvement plan should be agreed 
and implemented as per the earlier stages, with the 
Stage 3 meeting being adjourned until an agreed 
review date

2. Where it is considered that such improvement is 
not likely to be achieved and maintained, it may 
be considered that permanent redeployment (at 
the same or lower pay level) would be possible. 
Redeployment should only be considered where 
there is a likelihood of a suitable alternative role 
(i.e. which is likely to be performed to the required 
standard and not present a continuing capability 
concern) arising within NES within a reasonable 
period of time. It should be noted that there is no 
legal requirement to create a post for an employee 
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who can no longer carry out the job they were 
employed to do. Redeployment to another post 
will only be an option where such a post exists. A 
post will not be created to facilitate such a move. If 
such a decision is reached, the provisions of NES’s 
Redeployment Policy should be used, with the 
Stage 3 meeting being reconvened should there be 
a failure to secure suitable alternative employment 
within a reasonable timescale

3. It may be that, having considered both of the
above options, termination of employment on the
grounds of capability is the only option.

The letter following the meeting should include:
The employee and their representative will be advised in 
writing within five working days following the meeting, 
of the outcome. If the outcome is to adjourn the Stage 
3 meeting following pursuit of redeployment or further 
implementation of a supported improvement plan, then 
this should be confirmed in writing. 

If the outcome is dismissal, the letter will include: 

� Details of who was present at the meeting

� Clear details of the performance concerns

� Confirmation of the decision to dismiss and the 
reason such a decision was taken

� The date on which employment will terminate 
(recognising the employee’s contractual notice)

� Any necessary administrative or financial 
arrangements

� Details of the right of appeal and indicating that 
any appeal should be made in writing to the 
Chief Executive and should be received within 10 
working days of the date of the letter of dismissal, 
clearly stating the reasons for the appeal. 

NES will convene a panel to hear the appeal against 
the dismissal.   No member of the panel will have had 
previous knowledge of the case.

Resources and Guidance Notes
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Authority to take disciplinary action under the procedure 

Category/Grade of 
Employee

First 
Written 
Warning

Appeal First and Final 
written Warning 
and Final 
Warning

Appeal Dismissal Appeal

Chief Executive Chair 3 Non 
Executive 
Board 
Members 
appointed by 
the Board

Chair 3 Non Executive 
Board Members 
appointed by 
the Board

Chair plus 2 
Non Executive 
Board Members 
appointed by the 
Board

3 Non Executive 
Board Members 
appointed by the 
Board not previously 
involved

Direct reports to Chief 
Executive including 
Executive Directors

Chief 
Executive

Chair Chief Executive Chair Chief Executive 
plus 2 Non 
Executive 
Board Members 
appointed by the 
Board

Chair plus 2 Non 
Executive Board 
members appointed 
by the Board not 
previously involved

Senior Manager 
reporting to Executive 
Director

Executive 
Director

Chief 
Executive or 
Nominated 
Deputy plus 
1 Executive 
Director not 
previously 
involved

Executive 
Director

Chief Executive 
or Nominated 
Deputy plus 
1 Executive 
Director not 
previously 
involved

Executive 
Director

Chief Executive or 
Nominated Deputy 
plus 1 Executive 
Director not 
previously involved

All other employees Immediate  
Line 
Manager

Immediate 
Line 
Manager’s 
Line Manager 

Immediate Line 
Manager

Immediate Line 
Manager’s Line 
Manager

Direct Report to 
Chief Executive/
Postgraduate 
Dean

Chief Executive 
or Nominated 
Deputy plus 1 
Direct Report to the 
Chief Executive/
Postgraduate Dean 
not previously 
involved

� Panel Members should not have been previously involved in the case

� An HR representative will be present in an advisory capacity at all hearings 

� The scope exists to link with other NHS Boards in exceptional circumstances 
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Duty of Care
NES has a duty of care to its employees, which 
means that NES needs to be mindful of the 
potential risks to health and safety associated 
with individuals who are involved in the 
Capability process (primarily the individual who 
is the subject of the case and any witnesses).   
Where it is suspected that an individual’s 
health and safety may be at risk, at any stage 
of the procedure, contact should be made with 
Occupational Health as a matter of priority. 

Trade union/professional organisation representatives, 
where they perceive any potential concerns in 
this regard, should advise their member to seek 
Occupational Health support, as well as advising 
management accordingly.

Particular consideration needs to be given in 
circumstances where a decision is reached following a 
Stage 3 meeting to dismiss an employee (or where such 
a decision has been upheld following appeal). Where 
concerns around the individual’s health and safety exist, 
it may be helpful to arrange for the individual to meet 
with Occupational Health following verbal confirmation 
of the outcome or, where the outcome is to be conveyed 
solely in writing, invite the employee to attend to receive 
the written confirmation, with Occupational Health on-
hand for immediate support.

Resources and Guidance Notes
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Support for employees
Independent Counselling & Advisor Services  
(ICAS)
All employees have free access to ICAS, the 
independent counselling service, which is a free 
and confidential service. It is available 24 hours 
a day, 365 days a year to employees and their 
immediate family members.

Freephone 24 hours a day, 365 days a year

Telephone Number 0800 072 7 072

(Mincom users should call: 0800 731 0302)

During the management of the employee capability 
process, Line Managers should offer any assistance to 
the employees which may improve their attendance. It 
is also advisable to link in closely with the HR Business 
Partner.

As an employer, NES understands that maintaining a 
work-life balance is not always easy for staff. In order to 
provide support to employees, NES is pleased to provide 
Employee Assistance by ICAS to help achieve that 
balance.

ICAS will provide counselling over the phone or in 
person, depending on the needs of the individual. NES 
encourages all employees to utilise this service for 

support, to help relieve pressures and/or to assist with 
personal problems. ICAS is available to help employees 
prevent problems building up by dealing with them 
earlier and more effectively. 

Occupational Health Service (OHS)
The role of the OHS is to provide timely and 
comprehensive guidance to managers and support to 
employees following any referral which requires to be 
made in the course of managing capability issues;  and 

� specifically in the case of capability issues relating 
to ill health which are impacting on performance, 
advise on whether an employee may be considered 
as having a disability under the Equality Act 2010 
and on all potential reasonable adjustments 
which should be considered (seeking advice from 
external organisations where necessary). Advice 
on reasonable adjustments will include advice 
regarding adjustments to the existing job role;

OR

� whether suitable alternative employment should 
be considered and, if so, any restrictions as to the 
type of role, or adjustments which would require 
to be made to a role, in order to ensure suitability 
(and thereby avoid similar capability issues arising 
in future). Reference should be made to the NES 
Disability Policy.
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Employees will normally meet with the OHS to discuss 
their health, their work and any other factors which 
they may wish to discuss. The OHS physician may wish 
to contact the employee’s GP for further information. 
Employees can request to see these reports and request 
amendments under the Medical Records Act.

Under the NHS terms and conditions, employees are 
required to attend for a medical, if requested. The 
OHS medical report is important to NES as it under-
pins the provision of support and informs decisions 
which may need to be made concerning an employee’s 
work options or continued employment. Without this 
information, managers (in conjunction with HR) have 
to make decisions based on whatever information is 
otherwise available. This may negate their ability to 
explore reasonable options for work and may lead to 
termination of contract on the grounds of capability.

Employees can contact the Occupational Health Service 
direct with health problems on a confidential basis, 
whether or not they are on sick leave. This particularly 
relates to health problems affecting, or caused by, work.

Resources and Guidance Notes
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Resources and Guidance Notes

Checklist

Checklist

Video

Video

Checklist

Other resources

Videos Require a Password to Access: NE$NH$Vid£
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http://intranet.nes.scot.nhs.uk/documents/HR-Toolkit-2014/changingdifficultbehaviourbylookingattherootcause.pdf
https://vimeo.com/88861326
http://intranet.nes.scot.nhs.uk/documents/HR-Toolkit-2014/TheGroundrulesofGivingFeedback.pdf
https://vimeo.com/88861320
http://intranet.nes.scot.nhs.uk/documents/HR-Toolkit-2014/ImprovingaNegativeAttitude.pdf
http://www.acas.org.uk/index.aspx?articleid=2179
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